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(e) Ensuring availability. Except as
provided in paragraphs (e) and (f) of
this section, an employing agency shall
ensure that each criminal investiga-
tor’s hours of unscheduled duty are suf-
ficient to enable the investigator to
meet the substantial hours require-
ment in § 550.183 and make the certifi-
cation required under § 550.184.

(f) Voluntary opt-out. Notwith-
standing paragraph (d) of this section,
an employing agency may, at its dis-
cretion, approve a criminal investiga-
tor’s voluntary request that the inves-
tigator generally be assigned no over-
time work (including unscheduled
duty) for a designated period of time
because of a personal or family hard-
ship situation. The investigator must
sign a written statement documenting
this request and his or her under-
standing that availability pay will not
be payable during the designated pe-
riod.

(g) When availability pay is suspended.
The employing agency is not subject to
the requirement of paragraph (d) of
this section in the case of a criminal
investigator for whom availability pay
is suspended in accordance with
§ 550.184(d) due to denial or cancellation
of the required certification based on—

(1) Failure to perform unscheduled
duty as assigned or reported; or

(2) Inability to perform unscheduled
duty for an extended period because of
a physical or health condition.

[59 FR 66151, Dec. 23, 1994, as amended at 64
FR 4520, Jan. 29, 1999]

§ 550.183 Substantial hours require-
ment.

(a) A criminal investigator shall be
eligible for availability pay only if the
annual average number of hours of un-
scheduled duty per regular workday is
2 hours or more, as certified in accord-
ance with § 550.184. This average is com-
puted by dividing the total unsched-
uled duty hours for the annual period
(numerator) by the number of regular
workdays (denominator).

(b) For the purpose of this section,
regular workday means each day in the
criminal investigator’s basic workweek
during which the investigator works at
least 4 hours, excluding—

(1) Overtime hours compensated
under 5 U.S.C. 5542 and § 550.111;

(2) Unscheduled duty hours com-
pensated by availability pay under 5
U.S.C. 5545a and this subpart; and

(3) Hours during which an investi-
gator is engaged in agency-approved
training, is traveling under official
travel orders, is on approved leave, or
is on excused absence with pay (includ-
ing paid holidays).

(c) In computing average hours under
paragraph (a) of this section, the total
unscheduled duty hours in the numer-
ator shall include—

(1) Any unscheduled duty hours on a
regular workday; and

(2) Any unscheduled duty hours actu-
ally worked by an investigator on days
that are not regular workdays.

[59 FR 66151, Dec. 23, 1994]

§ 550.184 Annual certification.
(a) Each newly hired criminal inves-

tigator who will receive availability
pay and the appropriate supervisory of-
ficer (as designated by the head of the
agency or authorized designee) shall
make an initial certification to the
head of the agency attesting that the
investigator is expected to meet the
substantial hours requirement in
§ 550.183 during the upcoming 1-year pe-
riod. A similar certification shall be
made for a criminal investigator who
will begin receiving availability pay
after a period of nonreceipt (e.g., a des-
ignated voluntary opt-out period under
§ 550.182(e)).

(b) Each criminal investigator who is
receiving availability pay and the ap-
propriate supervisory officer (as des-
ignated by the head of the agency or
authorized designee) shall make an an-
nual certification to the head of the
agency attesting that the investigator
currently meets, and is expected to
continue to meet during the upcoming
1-year period, the substantial hours re-
quirement in § 550.183.

(c) A certification shall no longer
apply when the employee separates
from Federal service, is employed by
another agency, moves to a position
that does not qualify as a criminal in-
vestigator position, or begins a vol-
untary opt-out period under § 550.182(e).

(d) The employing agency shall en-
sure that criminal investigators receiv-
ing availability pay comply with the
substantial hours requirement in
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